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Dear Chairman Boxer: 
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Thank you for the opportunity ll) respond to the questions for the record following the September 
S, 2014, hearing entitled, "Examining the Strategy t(x Achieving the Goal of the New Voluntary 
Chesapeake Bay Watershed Agreement." The attal:hed document responds to the questions. I 
hope that this information is useful to you and the members of the committee. 

If you have any further questions. please contact me or your staff may call Svcn-Erik Kaiser in 
my oflicc at (202) 56(1-2753 or kaiser.sven-crik~N~pa.go\'. 

;;;::~. 
Laura Vaught 
Assm~iatc Administrator 
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Questions for the RecorJ and I >ran Responses 

Vitter 1: The U.S. EnYironmental Protection Agency (FP A) has pre' iously promised members 
of Congress and the American puhlic that it \\-ould develop a cost-benefit analysis fi.1r the 
Chesapeake Bay Total .Vtaximum Daily Load (l'MDU. lo date. howcver. no sud1 analysis has 
been provided by EPA. \Vhat explains EPA's lailurc to provide a cost-benefit analysis for the 
Chesapeake Ray T!'viJ)J :: Doesn't this tl1ilure affect EPA's cn.:dibility amongst those counties and 
stakeholders who arc re4.uircd to alter their land management practic<.:s in order to comply with 
the TMDL? 

Response: The EPA is in the process of compkting an effort to estimate both the benefits and 
costs of the Bay jurisdictions· \Vork to attain water quality standards through implementation of 
the Chesapeake Bay Total ,\1aximum Daily {,(lad CTMDL). 

Vitter 2: In 2009, the Chesapeake Bay Foundation and other plaintiJTs sued EPA. claiming that 
progress under the Chesapeake 2000 Agreement was too slow, and that the voluntary goals in the 
Agreement were in tact mandatory duties under the Clean Water Act. In other words. rather than 
a mutual commitment to work together on Chesapeake Bay restoration issues. the lawsuit painted 
the Chesapeake 2000 Agreement as containing inllexible standards which bound the Chesapeake 
states to a nonnegotiable mandate. 

Instead of defending the voluntary nature of the Chesapeake 2000 Agreement EPA entered into 
a settlement agn.'ement with the plaintiffs which obligated the agency to develop the Bay TMDL. 
As Peyton Robertson with NOAA previously indicated. the Bay TMI>L "fundamentally altered 
the nature" of the Chesapeake Bay Program because "'ly]ou can't reasonably argut~ that it is a 
voluntary approach anymore." 

Givm this history. and the purported voluntary nature of the 2014 Chesapeake Bay Watershed 
Agreement, sewral questions arise: 

Vittcr 2a. By entering into Ow ~0 14 Chesapeake Bay \\'atershcd Agreement haw the states 
inadvertently laid the groundwater for a future lawsuit against l',PA over the alleged 1;1ilure to 
accomplish the Agreement's goals in a timely manner? 

Response. The FPA docs not believe that that 201-t Chesapeake Bay Watershed Agreement 
(Agreement) provides a basis f()r a lawsuit against the United States over the alleged failure to 
accomplish the Agreement's goals in a timely manner. lhe Agreement is a voluntary 
undertaking by the Bay partners to achieve an L'nvironmcntally and economically sustainable 
Chesapeake Bay Watershed. It dtlCS not establish any enforceable legal obligations on the part of 
its signatories. 

This is evident in the terms of the Agreement itself at page 16 (the Aftirmation page upon \Vhich 
each agency signt:d the agreement): ··this Agreement is voluntary and subject to the availability 
of appropriated funds. This Agreement is not a contract or an assistance agreement. We fthe 
signatories including EPA J also understand that this Agrct:ment docs not pre-empt. supersede or 
override any other law or regulation appl ic1ble to l'ach signatory ... 



On~ oftht: relJUtremcnts to bring a la\\suit against the t:niteJ States is thc \\ai\erofsovcreign 
immunity by the United States. ·r his voluntary Agreement docs not provide any such waiver. 

Vittcr 2h. If litigation occurs which claims that the 20 I,~ Chesapeake Bay Watershed Ag.rcement 
creates mandatury dutiL·s for l:PA and thl· states. will U' 1\ defend tht~ \ nluntar~ nature of the 
Agreement'! 

Rcspnnsc: As noted above. the FPA dol'S not believe the Agreement provides any basis lilr such 
litigation. However. if a lawsuit asserting such daims were tiled. the EPA. working \Vith the 
Department of Justice. would t:\aluak tht: lawsuit and its claims and respond in an appropriate 
manner. 

Vitter 2c. Do you agree that there is a lag time between implementing conservation measures 
and observing local water quality improvements. and that the environmental improvements we 
are seeing in the Chesapeake Bay t(lday are the result of voluntary etTorts initiated several years 
ago·? 

Response: Y cs. there is evidence from both local stream and river water quality and 
groundwater monitoring data. analyzed by the L.S. Geological Survey and university scientists. 
that there arc lag times bct\\CCn implementation and responses of both voluntary and state 
mandated conservation practices. 

VittcrJ. Emironmentalliteracy is a major component ofthc 2014 Chesapeake Bay Watershed 
Agreement. According to the Agreement: 

··r:ach participating. Bay _jurisdiction should dC\elop a comprehensive and systemic approach hl 

em ironmcntalliterac~ for all students in the rcgi<ln that inelw.ks policies. practices and 
\oluntary mctrics that -;upport the em inmmt~ntal likracy (juals and Out..::omes of this 
Agreement." 

Does LPA expt:ct that cminmm~~ntal literacy wrricula will also include a discussion oflHw.
pri\atc propc;~rt) right-.: serw .~~a backbone to the Chesapeake region's economy'! 

Rcspons(·: Tlw Lducation Workgroup of the Chesapeake Bay Program's Stewardship (io<JI 
Implementation 1\.~am is currently developing a management strategy tiJr the Agreement'-; 
cnvironmcntalliterac~ planning outcome. i\1anagement strategies, due no later than June 2015. 
will outline the means l(n· :.~ccomplishing l'aeh outcome. The development of each manag_cmcnt 
strategy is a collahoratiw cfiiH1 (If the goal tc.:am and/or workgroup including self-identified 
signat(lry partner" with input fwm stakchllkkrs. l'hc Education Workgroup currently includes 
representativt:s from the :\ational Park Sen ice, the ~ational Oceanic and i\tmosphcrk 
:\dministration. the Chesapeake Bay Trust. the Chesapeake Bay Foundation. and other state. 
local and nongovernmental experts. Although the EPA docs not disagree that private property 
rights serve as a backbom: to the region's economy. it is premature to speculate ahout what 
1.:xactly \\ill he included in the environmental literacy curricula. 


